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fn the Court of Appeals of the District of Columbia. 


Katherine Atkins et al., Appellants, 

V8. 

Mary Best. 



a Supreme Court of the District of Columbia. 

Katherine Atkins, and Leicester, B. V 
Atkins, Infants, by Joseph L. Atkins, j 

Their Next Friend, Complainants, -No. 24853. In Equity. 

V8. 

Mary Best, Defendant. 


United States of America, 
District of Columbia , 



Be it remembered, that in the supreme court of the District of 
Columbia, at the city of Washington, in said' District, at the times 
hereinafter mentioned, the following papers were filed and proceed* 
iugs had, in the above-entitled'cause, to wit* 


1 Bill. 

Filed August 17,1904. 

In the Supreme- Court of the District of Columbia, Holding an 

Equity Court, 

Katherine Atkins and Leicester B. Atkj.ns^ 

Infants, by Joseph L.. Atki.ns, Their Next 
Friend, Complainants* 

V8i 

Mary Best, Defendant. 

To the supreme court of the District of Columbia, holding an equity 
court: 

The bill of complaint of Katherine Atkins and Leicester B: At* 
kips, who, being infants, sue by Joseph L. Atkins, tbeir next friend, 
shows: 

First. The complainants, are residents of the District of Columbia 
and are both under the age of tweuty-one years, Katherine Atkins 

1—1578a 
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being of the age of seventeen years and Leicester B. Atkins being of 
the age of fifteen years, and they sue in their own right, as herein* 
after shown. 

Second. The defendant, Mary Best, is a resident of the District of 
Columbia, aud is sued in her own right. 

Third. The complainants are the only children and only heirs at 
law of their mother, Kate Best Atkins, who died at the city of 
Washington, on, to wit, the seventh day of February, 1901, leaving 
a last will and testament, of which a copy is hereto attached, marked 
“ Exhibit A,” and is prayed to be read as part hereof. Said 

2 will was duly admitted to probate and record on the probate 
side of this court on, to wit, March 25,1901. Complainants 

further show that the parcel of land first mentioned in said will and 
described therein as “ one lot and parcel of ground in Mt. Pleasant, 
Washington city, District of Columbia, situate on what is now called 
Seventeenth street, extended, bounded,” &c., is known and'described 
on the official plats on the records of the surveyor of the District of 
Columbia as lot 124, in Chapiu Brown’s subdivision of Pleasant 
Plains, and was conveyed to the said testatrix by such description. 

Fourth. The complainants are advised by counsel aud so aver that 
the legal effect of the will of the said Kate Best Atkins was to vest in 
her mother, the defendant Mary Best, an estate for life in the said lot 
of land iu the last preceding paragraph mentioned, and that all the 
remainder of the estate therein of the said testatrix descended by 
inheritance to these complainants as her only heirs, and is now 
vested in them. They further aver that the said testatrix had title 
in fee simple to said lot, subject only to the deed of trust hereinafter 
mentioned. But so it is that the said defendant Mary Best claims, 
asserts and contends that by the terms of the said will of the said 
Kate Best Atkins the entire estate of said testatrix in said lot of land 
was devised to her, the said Mary Best, and that these complainants 
have no estate therein. Your complainants further say that the said 
Mary Best is in possession of the said lot of land, with the improve* 
ments, as they concede she may lawfully be, but her claim thereto 
is based wholly on the said will and she has not claimed to 

3 have any other right in said land than what was devised to 
her by the said will. 

Fifth. These complainants further show that the said Kate Best 
Atkins, being owner of the said lot of land, on, to-wit, October 10, 
1894, conveyed the same (her husband joining with her) to Eddy B. 
Townsend and Thomas S. Hopkins, as trustees, to secure the pay¬ 
ment of a debt of three thousand ($3000.00) dollars, bearing interest 
at six per centum (6%) per annum, which note is now held and 
owned, as your complainants are informed and believe, by Mary 
Livermore Dunlap. Complainants are informed and so aver that 
interest upon said loan was paid to the tenth day of October, 1903, 
by the said Mary Best, and the semi-annual instalment thereof 
which became due on April the tenth, 1904, was paid by the guardian 
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of the complaiuants so that a sale of tlie mortgaged premises might 
be avoided until the determination of the legal status of the title. 

Sixth. These complainants are advised and so aver that it is tiie 
legal duty of the said Mary Best as the life tenant of the said lot of 
laud to pay the said taxes on the said lot of land as the same may 
accrue during her term as such life tenant; but so it is that the said 
Mary Best has not paid the annual taxes for the years ending June 
30,1903, and June 30,1904, but suffered the same to be in default, 
wherefore the said lot of land was sold at the tax sale held to-wit, 
April, 1904, to Charles H. Wiltsie for non-payment of said taxes of 
1903; and the general taxes for the year 1904 being as aforesaid in 
default, they were paid by oue of the trustees in the deed of trust 
aforesaid to whom the guardian of these complainants has made 
good said amount, the sum being thirty-two (32.96) dollars 

4 and ninety-six cents, and said guardian of said complainants 
has also redeemed said property from the sale to Charles H. 

Wiltsie aforesaid by the payment to him of $38.70, both of said 
payments of said guardian beiug made on account of the com¬ 
plainants and with the object of preventing said premises from being 
sold under the deed of trust aforesaid, it being provided in substance, 
by said deed of trust that the said land might be sold upon the im-. 
pairmentof the security of the holder of the note. Your complain¬ 
ants further say that they verily believe it is the purpose of the said 
Mary Best not to pay any further taxes upon said lot or further in¬ 
terest upon said secured loan, and her counsel have informed counsel 
for the complaiuants to that effect. 

Seventh. Complainants further show that the said parcel of land 
has upom it a roomy and commodious stable and carriage house, 
which may readily be rented, as they believe, for at least five ($5.00) 
dollars per month, buildings for such uses beiug in demand in the 
neighborhood, which rental would be much more than sufficient to 
pay the taxes annually accruing against said lot and they are advised 
and so charge that it is their right to demand that the said premises 
shall be rented and the proceeds thereof applied to the keeping down 
of the said annual taxes, if the said Mary Best will uot otherwise pay 
the same, to the end that the inheritance of these complainants in 
the said lot of land to come to them upon the expiration of the 
life estate of the said Mary Best therein, may not be sacri¬ 
ficed and lost; but so it is that the said Mary Best, 

5 not regarding the rights of your complainants in the premises 
has used and yet uses said building as a store house for fur¬ 
niture and other effects and belongings and has not rented the 
same. The complainants further say that they are advised aud so 
aver that the amount so advanced by their guardian for the pay¬ 
ment of taxes and the redemption of said sale should be refunded 
to them by the said Mary Best or made a charge in their favor upon 
the rents to accrue from said premises and the interests of the said 
Mary Best therein. 

Eighth. Complainants further show that they are informed and 
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verily believethat if it be determined'that they have full right in 
remainder dependent upon said life estate, money can be obtained 
for them upon the security of their said estate, sufficient to .pay in 
full the said deed of trust indebtedness, but so it is that by reason 
of the 'erroneous and uufounded contentions of said Mary Best, as 
hereinbeforblset forth, and her denials of title in remainder in these 
complainauts, such doubt ds -thrown 'upon their title that they are 
unable to use the same for the-raisingof money wherewith to 'pay the 
said debVand they will continue thus disabled unless their title 
'shall be established by this court. 

The prCmises considered, and forasmuch as the complainantsare 
without remedy in-the premises, save in this honorable court, they 
pray as folldws: 


* Prayers . 


1. That process may-issue, directed to the said defendant, 

6 Mary Best, requiring her to answer the exigency of this bill. 

2. That the provisions of the said last will and testament of the 
said Kate Best -Atkins which affect the inheritance by these coin* 
plainants of the said lot 124, in Chapin Brown’s subdivision of 
Pleasant-Plains, may be construed and the right of the said Mary 
Best in said lot, under the devise thereof to her, declared to be an 
estate for her-natural life only, and that the right of these complain* 
Unis to a remainder therein upon the termination of such life estate 

' may be declared and established. 

3. That a receiver may be forthwith appointed to take possession 
of the said parcel of land, and to rent the same, with its improve* 
•ineiits, and with directions to apply such rentals to the taxes accrued 
and to accrue thereon and to the repayment of the amouut paid by 
•your complainants to redeem said -premises from tax sale and to 
repay taxes paid by the trustee uuder said deed of trust; and that 
by final decree said receiver may be continued in authority to that 
effect during the life of the said Mary Best, or until she shall other* 
wise provide for the payment of said taxes. 

4. And that your complainants may have such other and further 
relief as the nature of the case may require aud the court has power 
to grant. 

The defehdant hereto is Mary Best. 

KATHERINE ATKINS, 
LEICESTER BEST ATKINS, 
By JOSEPH L. ATKINS. 

BIRNEY & WOODARD, 

•Solicitors for Complainants. 

7 I, Joseph L. Atkins, on oath say that I have read the fore¬ 
going bill of complaint by me subscribed for Katherine and 

Leicester B.-Atkins, for whom I am guardian, and know the con- 
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tents thereof-; that the matters uud things (herein contained are 
true, as I verily believe. 

JOSEPH L. ATKINS. 

Subscribed and sworn to before me, this 17th day of August, 
1904. 

[seal.] GEORGE E. TRALLES, 

Notary 'Public, D. C. 
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Exhibit A to Bill. 


Last Will and Testanieftt of Kate Best Atkins, Made This Day, May 
Twenty-third, Eighteen Hundred and Ninety-four A. D. 


I will and bequeath to my mother, Mary Best, now of Washing¬ 
ton, District of Columbia, one lot and parcel of ground in Mt. Pleas¬ 
ant, Washington city, District of Columbia, situate on what is now 
ballad Seventeenth street extended, bounded on the north by Mrs. 
Rose Icker’s property, on south by terrace on which residence of 
Kate Best Atkins stands, east by said Seventeenth street extended, 
and west by residence. I will and bequeath the income from my 
Snlona, Pennsylvania, farm to my mother, Mary Best, during her 
life. 


I will and bequeath my solitaire diamond pin to my mother, 
’Mary Best. 

I will and bequeath to my dear children, Katherine B. and 
Leicester B. Atkins, the farm at Salona, Clinton county, in the State 
of Pennsvlvania. 

* _ , 

I will and bequeath our home, 3202 Seventeenth street Mr. Pleas¬ 
ant, District of Columbia, to my husband, Joseph L. Atkins, and my 
dear children, Katherine B. and Leicester B. Atkins, my mother, 
Mary Best, to live with my husband and children during life, if all 
is mutually agreeable. 

My piano X will to the child who shows something of a musical 
ability. I will to my daughter,Katherine B. Atkins, ray diamond 
pendant and diamond guard ring. To my son, Leicester B. Atkins, 
my diamond engagement ring and my little horse-shoe ring; 
9 to tny husband my diamond and sapphire ring and the Us'e 
of uiy silver marked with “K. B. A.”, so long as he wants to 
•use it, then to be divided between my children. Jewelry not already 
mentioned l to be divided between my dear children. 

Lands not before mentioned in Pennsylvania I will and bequeath 
to my husband and children. 

To my mother one suit of bed-room furniture in place of hers that 
was sold. 

My hand-painted china and pictures to be divided between "ray 
four heirs. 

My beautifully decorated vases I will to my husband. 
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Signed and sealed before these witnesses, Ibis twenty-fifth of May, 
eighteen hundred and ninety-four, A. D. 

(Signed) KATE BEST ATKINS, [seal.] 


Witnesses: 

CHRISTIAN B. DICKEY, 
FRANK L. DICKEY. 

W. J. BOWMAN. 


SEAL. 

[seal. 

’seal. 
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Answer of the Defendant and Exhibit li A” 


Filed September 22,1904. 

In the Supreme Court of the District of Columbia. 


Katherine Atkins and Leicester B. At- 'l 
kins, Infants, by Joseph L. Atkins, Their 
Next Friend, Complainants, 

vs. 

Mary Best, Defendant. 


\ Equity. No. 24853. 


The defendant, Marv Best, for answer to said bill, says: 

1, 2, & 3. She admits the allegations of the first three paragraphs 
of said bill. 

4. For answer to the fourth paragraph of said bill, the defendant 
says that she is advised and believes, and upon such her advice and 
belief, denies'the allegation of said fourth paragrapli that the legal 
effect of the will of the said Kate Best Atkins was to vest in this de¬ 
fendant an estate for her life only in said lot of land, mentioned in 
the third paragraph, and that the remainder of the estate therein 
descended to the complainants. On the contrary, upon such advice 
and belief, she alleges that by the proper construction of the lan¬ 
guage of said will in the light of the surrounding circumstances of 
the testatrix, at the time of the execution thereof by her, the true 
intent and meaning of said paragraph was and is to vest in this 
defendant the absolute fee simple title in and to said lot of land. 

She admits that the testatrix had title in fee simple in 
31 said lot, subject only to the deed of trust of $3,000.00, men¬ 
tioned in said bill. It is true, as stated in said fourth para¬ 
graph, that this defendant asserts and contends that she is entitled 
to tlie fee simple interest in said lot, and that the complainants have 
no interest therein. She also admits that she is in possession of said 
lot and the alleged improvement thereon, and has been since the 
death of the testatrix, who was her daughter. She also admits that 
her cluim to said lot is based wholly upon the said will. 

5. She admits the allegations of the fifth paragraph of said bill. 

6. In answer to the sixth paragraph of said bill, the defendant 
says that she paid the tuxes on said lot and the interest on the en- 
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cUrabrance during the time specified in the sixth paragraph, under 
the belief thatshe was the owner in fee simple of said property, and 
up to that time neither the! complainants, nor anyone in their be¬ 
half, had questioned her fee simple title to said property. Thatshe 
ceased to pay the interest and taxes because of the claim set up on 
behalf of the complainants thatshe had only a life estate in the 
said property, and she believes it is true, as alleged in said para¬ 
graph, that the complainant Joseph L. Atkins paid the interest and 
taxes therein specified for the purpose of preventing a sale of the 
property under the deed of trust. It is also true, as alleged in said 
paragraph, that it is the purpose of defendant to make no further 
payment of taxes on said lot, or interest on the loau thereon, until 
after it shall be judicially determined what interest she has in said 
lot. 

12 7. In answer to the seventh paragraph of the bill, your re¬ 
spondent denies that the building on said lot is a roomy and 

commodious stable and carriage house, but that the building in the 
condition in which it is and was at the time of the death of her 
daughter, is of very little, if any, use for any purpose other than 
storing goods therein, as defendant has done. That she denies that 
it could readily be rented for $5.00 per month, or any other sum, 
sufficient to pay the taxes accruing on said lot, and she denies the 
right of complainants to demand that the same should be rented. 
It is true that she has stored a small quantity of goods and house¬ 
hold furniture in the building, and that the same are still there. 
Upon information and belief, she denies that the taxes and interest 
paid by the complainants constitute a charge upon the said property, 
or that she is in any way liable therefor. 

The said stable on said lot is a fairly good one—large enough only 
to accommodate three horses and two carriages; that defendant has 
made continuous effort to rent the said stable ever since she has 
been in possession of said lot, through her agent, and otherwise, but 
has never at any time received any offer for the rent thereof. Said 
stable constitutes the only improvement upon said lot, it being 
otherwise entirely vacant, and could not be rented so as to realize 
any income therefrom in its present condition, unless some small 
rent might be obtained for the stable which she has not been able 
to do up to the present time. 

8. Upon information and belief, she denies that but for her 

13 claim of title in fee simple to said property money could be 
raised thereon by or on behalf of complainants. 

9. By way of further answer to said bill, and* for the purpose of 
showing the situation and relation of the parties at the time of 
the making by the said Kate Best Atkins of her last will and testa¬ 
ment, and as showing that she intended in and by the devise to the 
defendant therein contained, to give her an estate in fee simple in 
the said lot 124, the defendant says that the maiden name of the 
said Kate Best Atkins was Kate Best, and that she was the daughter 
of this defendant and her deceased husband, Harvey H. Best; that 
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the said Kate derived her estate, the residue of whichshe bequeathed 
and devised by said will, under the will of her paternal grandfather, 
Abraham H. Best, of Clinton county, Pennsylvania ; that the said 
Abraham H. Best died possessed of a considerable estate, leaving 
surviving him as his only heirs only one son, Ellery C. Best, and 
leaving surviving him also the said Kate M. Best, her father, the; 
said Harvey H. Best having predeceased the said A, H. Best. The 
said Abraham H. Best left a last will and testament by which he 
gave to his wife, if she survived him, a life estate in all his. property, 
hut that.she did not survive him. By said last will and testament 
the said Abraham H. Best, amongst other things therein contained, 
provided as follows: 

“ Item—For the purpose of making a fair and equitable distribu¬ 
tion of my estate between my son Ellery C. Best and ray grand¬ 
daughter Kate M. Best; I give devise and bequeath to Kate M. 
Best her heirs and assigns, from and after the decease of my beloved 
wife, my messuage and lots of laud ou which ray dwelling 

14 house is situated, on Water street, in the city of Lock Haven,, 
with the appurtenances, consisting of a dwelling house, barn 

<fec. I also desire that she shall have whatever-furniture and' other 
articles of personal property, including horse and carriage, that.may 
be in use about the premises at the time of the death of my said wife- 
which my said wife has uot otherwise bequeathed or disposed of; 
provided however that said premises shall remain and be kept as a 
home for Mary Best, widow of Harvey H'. Best so long- as she may 
desire to live there. 

“ Item;:—I give and devise to Mary Best, widow of Harvey H. 
Best, and to my grand-daughter Kate M. Best, my farm in Lamar 
township, Clinton county near the village of Salona and known, as 
the Salona farm on which Abraham Bittner now resides, containing 
about one hundred acres to have and to hold the same in Uncommon 
to them the said Mary Best and Kate M. Best, their heirs and assigns, 
forever; subject however to the bequest hereinafter made of the 
rents issues and profits thereof to my wife Harriet 0. Best during 
her life time. I also direct that in the distribution of toy estate the 
said farm shall be charged to Kate M. Best at the price of one-hun¬ 
dred dollars per acre.” 

The will of the said Abraham was duly admitted, to- probate.andt 
record in the proper court for-Clinton county, Pennsylvania, and a 
certified copy thereof is filed herewith marked Exhibit “A” and 
asked to be read and considered in connection with this answer. 
Immediately after the marriage of this defendant to, the said 

15 Harvey H. Best they went to live in, the family of the said, 
Abraham H. Best. At that time he was living in Salona, 

but about the year 1867, after the death of defendant’s husband,, the 
said Abraham H. Best and his wife and defendant and her daughter 
removed to the property mentioned in the item of said will first above 

Q uoted, where the said Abraham H. Best’s wife and himself both 
ied, and defendant and her daughter continued to live in, and* 
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occupy the property mentioned in said item until about the time it 
was sold as hereinafter stated. That about one year after the death 
of the said Abraham H. Best, defendant’s daughter intermarried 
with the comp'laiuant, Joseph L. Atkins; that several years subse¬ 
quent to said marriage, the said Atkins desired to remove to the 
city of Washington and desired the defendant to accompany them 
as a member of his family, which she finally consented to do ; that 
about one year after their removal from said property to the city of 
Washington, the said Atkins desired that said property should be 
sold and the proceeds invested in some property in Washington, to 
which defendant, after considerable hesitation, consented and joined 
in a deed conveying the property to the purchaser. The proceeds 
of sale went into the possession and control of said Atkins, and she 
is unable to say whether the proceeds were actually reinvested in 
other real estate or what disposition was made thereof. She assented 
to the sale and joined in the execution of said deed .only upon the 
assurance of the said Joseph L. Atkins and Kate B. Atkins that they 
would furnish her a home as long as she should live. At that time 
they were living in the utmost harmony, and it was anticipated that 
her daughter, in all probability, would survive the defendant- De¬ 
fendant continued to live in the family of the said Atkins 

16 until about the 5th day of February, 1903, when she left his 
home at his request; that her daughter died about the 8th 

day of February, 1901. 

Defendant, for further answer to said bill, says that the said Kate 
Best Atkins herself wrote her last will and testament without legal 
advice or assistance. That defendant was not present at the time 
she wrote or executed it, but that after she had written it and before 
she executed it, she read it to defendant, and also read it to her 
again within a few days after she had executed it, and on each occa¬ 
sion she said to defendant that she had given her the lot mentioned 
in the first paragraph of said will in lieu of defendant’s interest in 
the real estate mentioned in the paragraph of the will of the said 
Abraham H. Best, hereinbefore first quoted; aud also said on the 
same occasion that defendant had done so much for them that she 
desired her to have this lot as something might arise in the future 
so that she would ueed it. In this connection defendant, for further 
answer, says that from the time of her daughter’s marriage until 
February, 1903, she lived in the family of the said Joseph L. Atkins 
as a member thereof; that she contributed to the support of the 
family by her labor and services in and about the house in the per¬ 
formance of household duties; in the purchase of clothing for her 
daughter’s children; and advanced to her daughter and her 
daughter’s husband on various occasions small amounts of money 
from her own private means which they never repaid, aggregating 
a considerable sum, at least several hundred dollars. She can give 
no nearer estimate, as she kept no account thereof. 

17 Defendant, for further answer, says that if the language 
of the first paragraph ot her daughter’s will should be con- 

2—1578a 




10 


t^ATtiERlNE ATkitfS b!t At. Vs. 1i£ARY fiB&tf. 


strued to give her only a life estate in said property, such estate 
would be entirely worthless, and her daughter’s intention to confer 
a benefit upon her would be defeated. She is informed and believes 
that said lot is worth not to exceed $7,000, and probably would not 
realize more than about $6,000 net upon a sale under the deed of 
trust, if that sum. That, as hereinbefore stated, the lot could not 
be rented for anything of consequence in the condition in which it 
now is, and that it would not be valuable for the purpose of a life 
tenant putting improvements thereon. 

For further answer to said bill,defendantsays that the Salona, Penn¬ 
sylvania farm, referred to in the second paragraph of her daughter’s 
will, is the same farm referred to in the will of the said Abraham 
H. Best, hereinbefore quoted; that, after the marriage of her 
daughter with the said Joseph L. Atkins, the said farm was con* 
tinuously rented by the said Atkins, the rent payable in a certain 
share of the crops raised ; that the said Atkins always received the 
rent due his wife and defendant and made such disposition thoreof 
as he saw fit; that he never accounted to defendant for any part of 
said rents, either directly or indirectly, and the same condition of 
affairs in relation to said farm continued after the death of her 
daughter down to the time that said farm was sold in the spring of 
1902; that said Atkins always represented to her that the rent or 
income from said farm was of a very inconsiderable value, and that 
it was better to sell the same, and she, at the request of the said 
Atkins, finally consented to the sale thereof which took place 
18 some time in the spring of the year 1902, and the said Atkins 
represented to her that the net purchase money was $5,000 
which was received by him, and $2,500 thereof be accounted for to 
defendant. 

MARY BEST. 

COLE & DONALDSON, 

Attorney a for Defendant. 


District of Columbia, To wit : 

Mary Best, being first duly sworn, deposes and says that she is the 
respondent named in the foregoing answer by her subscribed ; that 
she has read said answer and knows the contents thereof, and that 
the statements therein made of her own knowledge are true, and 
those therein made upon information and belief, she believes to be 
true. 

MARY BEST. 


Subscribed and sworn to before me this 20th day of September, 
A. D., 1904. 


WALTER F. DONALDSON, 

Notary Public, D. G. 
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19 Exhibit “A” to the Answer. 

I, Abraham H. West of the city of Lock Haveu in the county of 
Clinton and State of Pennsylvania, being of sound tniud, memory 
and understanding to make and publish this m}' last will and testa¬ 
ment hereby revoking and making void all former wills by me at 
anv time heretofore made. 

ft* 

And first:—I direct that my body be decently buried and that 
my funeral be conducted in a modest yet becoming tnanuer with¬ 
out unnecessary display or ceremony. 

Item :—I give, devise and bequeath to my beloved wife Harriet 
C. Best all of my household furniture in my dwelling house; my 
horse, carriage, sleigh, harness, and all other articles not particularly 
mentioned, or otherwise bequeathed, in use in and about my dwell¬ 
ing house at the time of my death, to have and to hold the same to 
herself aud her-heirs forever. 

I also give, devise and bequeath to my said wife the use im¬ 
provement income, and interest of the whole of my estate, real, per¬ 
sonal, and mixed, to have, hold and receive the same for and dur¬ 
ing her natural life, for her maintenance and support of Mary Best, 
widow of my deceased son Harvey H. Best, and Kate M. Best, daughr 
ter of my deceased son Harvey H. Best, tny said wife Harriet C. 
Best to have the absolute and separate eontrol aud and disposition 
thereof. 

Item :—I give, devise und bequeath to my said wife the use, im¬ 
provement and income of my dwelling house and lots situate 

20 on Water street in the city of Lock Haven to have aud to 
hold the same during her natural life. 

Item—For the purpose of making a fair aud equitable distribu¬ 
tion of ray estate between my sou Ellery C. Best and my grand¬ 
daughter Kate M. Best; I give devise and bequeath to Kate M. Best 
her heirs and assigns, from and after the decease of my beloved 
wife, my messuage and lots of land on which my dwelling house is 
situated, on Water street in the city of Lock Haven, with the ap¬ 
purtenances, consisting of a dwelliug house, barn,&c. I also desire 
that she shall have whatever furniture and other articles of personal 
property, including horse aud carriage, that may be in use about 
the premises at the time of the death of my said wife which my 
said wife has not otherwise bequeathed or disposed of; provided 
however that said premises shall remain and be kept as a home for 
Mary Best, widow of Harvey H. Best so long as she may desire to 
live there. 

Item:—I give and devise to Mary Best, widow of Harvey H. Best 
and to my grand-daughter Kate M. Best my farm in Lamar towu- 
ship, Clinton county near the village of Salona, aud known as the 
Saloua farm on which Abraham Bittner uow resides, containing 
about one hundred acres to have aud to hold the same in in 
common to them the said Mary Best aud Kate M. Best, their 
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heirs and assigns forever; subject however to Che bequest herein¬ 
before made of the rents issues and profits thereof to my wife Har¬ 
riet 0. Best during her life time. I also direct that in the distribution 
of my estate the said farm shall be charged to Kate M. Best to the 
price of one hundred dollars per acre. 

21 Item—Should Kate M.. Best die before her mother, intestate 
and without issue, seized of the house and lots on Water street, 

in the city of Lock Haven, being the property on which 1 now re¬ 
side, I desire that the same shall descend to her mother Mary Best, 
her heirs and assigns. 

Item—Should Kate M. Best die intestate and without issue it is 
my will that her mother Mary Best shall receive the rents issues 
and profits of the Saloua farm for and during her natural life, and 
that the reversion or remainder of the same after her death to de¬ 
scend' to Ellery C. Best his heirs and assigns forever. 

Item : I give and bequeath to my son Ellery C. Best the sum of 
twelve thousand dollars ($12000.) to be paid to himafter the death 
of my wife Harriet C. Best. Nine thousand five hundred dollars 
($9500) being a mortgage, I hold against Susan Bote, dated the 
twentieth day of January A. D. 1881 and recorded in Mortgage 
Book “ K ” page 65, in the recorder’s office of Clinton county, and 
two thousand five hundred dollars ($2500) to be paid out of my life 
insurance; in trust nevertheless to pay the income and profits 
thereof to his wife, Jennie Best and the heirs of her body begotten 
by the said Ellery C. Best, without being subject or liable to the 
debts of the said Ellery C. Best. Upon the death of the said Ellery 
C. Best and Jennie Best then in trust to pay over the principal with 
any accumulation of interest to their heirs as aforesaid share and 
share alike. Should it be thought advisable to purchase a farm or 
other real estate with said twelve thousand dollars such application 
with be consistent with the purpose of this trust provided the 

22 title to said real estate is made to conform thereto. 

Item :• So much of my real estate as is not herein specific¬ 
ally devised which shall be remaining unsold at the death of Kate 
M. Best, should she die without issue survising her, shall descend 
to and vest in Ellery C. Best his heirs and assigns. 

Item : I give and bequeath to Ellery C. Best after the death of 
my wife Harriet C. Best the oil paintings or portraits of myself, my 
wife and my deceased daughter Mary Catharine Best, and also my 
gold watch. 

Item : The twelve thousand dollars hereinbefore bequeathed to 
Ellery C. Best,in trust, shall be charged to him in the distribution 
of my estate, but he shall not be required to puy interest on the 
note 1 hold against him of nine thousand nine hundred and eighty 
two & 45/100 dollars ($9982.45) dated January 10th 1881 during 
the life time of Harriet C. Best nor shall he be charged with inter¬ 
est thereon in the distribution of my estate. 

Item : All the rest, residue and remainder of my estate I give, 
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devise and bequeath to my son Ellery 0. Best, and my grand daugh¬ 
ter Kate M. Best their heirs and assigns, share and share alike. 

Item ; The share of my estate herein devised and bequeathed to 
my wife to be in lieu of her dower at common law. 

Lastly, I do hereby constitute and appoint my son Ellery Cl 
Best and my grand daughter Kate M. Best to be the executors of 
this my last will and testament. 

23 In witness whereof I, Abraham H. Best the testator have to 
this> will, written on two sheets of paper, set my baud and 

seal this seventeenth day of March A. D. one thousand eight hun¬ 
dred and eighty-one* 

A. H. BEST, [seal.] 

Signed, sealed, published and declared by the above-named Abra¬ 
ham H. Best as and for his last will and testament in the presence of 
us, who have hereunto, at his request, subscribed our names as wit¬ 
nesses hereto in the presence of the said testator and of each other. 
J. P. McNARNEY. 

H. T. HARVEY. 

I, Abraham H. Best the within named testator, do hereby make 
and publish this codicil to be added to my last will and testament, 
bearing, date the 17th day of March A. D. 1881, in manner follow¬ 
ing, to wit: ' .. 

Item: I give and bequeath to Jennie Best, wife of Ellery^Sj. Best, 
and to the heirs of her body, begotten by the said Ellery C. Best, a 
certain judgment note which I hold against the said Ellery 0. Best, 
dated the 23rd day of February A. D. 1884, for the sum of nineteen 
thousand seven hundred and seventy-two and 45 /100 — ($19772.45). 

The amount of the said judgment is to be charged to the said 
Ellery 0. Best in the distribution of my estate. A certain note 
dated Jauuary 10th, 1881, for the sum of nine thousand nine hun¬ 
dred and eighty-two and 45 /100 dollars ($9982.45) herein 

24 before referred to in my will, is included in the amount which 
makes up the note, dated February 23rd A. D. 1884. 

Item: I da hereby revoke the bequest in my will contained to my 
son Ellery 0. Best in trust for Jennie Best and their heirs, of twelve 
thousand dollars consisting of a mortgage against Susan Rote of 
nine thousand five hundred dollars and two thousand five huudred 
dollars, which was to have been paid out of my life insurance. 

In witness whereof I have hereunto set my hand and seal this 
first day of March A. D. 1884. 

A. H. BEST, [seal.] 

Signed, sealed, published and declared by the said Abraham 
Best, as and for a codicil to his last will and testament, in the pres¬ 
ence of us, who, in his presence, and iu the presence of each other, 
have at his request subscribed our names as witnesses thereto. 

H. T. HARVEY. 

WILLIAM ELY. 
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State op Penna., [ . 

Clinton County, I 8 

I, H. T. Jarrett, register, for the probate of wills ami granting 
letters of administration iu and for said county and State, do hereby 
certify that the above and foregoing is a true copy of the last will 
and testament of Abraham H. Best, late of Lock Haven Pa., so full 
and entire as the same remains of record, and on tile in ray 

25 office. Recorded in the Will Book “ B” page 458. 

Witness my hand and seal of office, at Lock Haven, Pa., 
this 30th day of Jauuary A. D. 1903. 

H. T. JARRETT, Register. 

26 Memorandum. 

October 21,1904.—Cause submitted on bill & answer. 

Decree. 

Filed June 9,1905. 

In the Supreme Court of the District of Columbia. 

Katherine B. Atkins et al.'| 

vs. >Equity. No. 24853, Doc.65. 

Mary Best. I 

This cause came on to be heard upon the pleadings and record, 
ami was argued by counsel for the respective parties, and has been 
duly considered by the court, upon consideration whereof, it is this 
9th day of June, 1905, adjudged, ordered and decreed : 

That according to the true interpretation and construction of the 
last will and testament of Kate Best Atkins, a copy of which is filed 
with the bill of complaint in this cause, a fee simple title was thereby 
devised to the defendant, Mary Best, in and to the following real 
estate, situate and being in the District of Columbia, of which said 
Kate.Best Atkins died seized and possessed, to wit: Sublot num¬ 
bered one hundred and twenty-four (124) in Chapin Brown’s 

27 subdivision of Pleasant Plains, as said subdivision is re¬ 
corded in County Book G. S. folio 172 of the records of the 

surveyor’s office of the District of Columbia, which said parcel of 
ground is described iu said will as “one lot and parcel of ground iu 
Mt. Pleasant, Washington city, District of Columbia, situate on whut 
is now called Seventeenth street extended, bounded on the north by 
Mrs. Rose Ickis’ property, on the south by terrace on which resideue 
of Kate Best Atkins stands, east by said Seventeenth street, extended, 
ami west by residence.” 

From the above order the complainants pray an appeal to the 
Court of Appeals, which is allowed, and the penalty of the appeal 
bond for costs is fixed at one huudred dollars. 

WENDELL P. STAFFORD, Justice. 

0 K. 

A. A. BIRNEY, For Gomp’t. 



kAT&EfciNK Ai’ktNS Kit An. vs. MAkV kasir. 

Memorandum. 



June 15,1905.—Appeal bond filed. 

28 Designation for Transcript 

Filed June 23,1905. 

In the Supreme Court of the District of Columbia. 

Katherine B. Atkins et al., Appellants,) 

vs. > Equity. No. 24853. 

Mary Best, Respondent. j 

Come now the appellants, by their attorneys, and designate the 
following parts of the record in this cause to be included in the tran¬ 
script of record to the Court of Appeals: 

1. Bill of complaint. 

2. Answer of defendant. 

8. Memorandum of submission on bill and answer. 

4. Decree. 

5. Memorandum of bond. 

BIRNEY & WOODARD, 

Solicitors for Appellants. 

0. K. 

R. G. D. 

Sol. for Deft. 

29 Supreme Court of the District of Columbia. 

United States op America, 1 . 

District of Columbia , j 

I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
28, inclusive, to be a true and correct transcript of the record, as per 
directions of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 24,853, in equity, wherein Katherine At¬ 
kins and Leicester B. Atkins, infants, by Joseph L. Atkins, their 
next friend, are complainants, and Mary Best is defendant, as the 
same remains upon the files and of record in said court. 

In testimony whereof, I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 18th day of July, A. D. 1905. 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia supreme court. No. 
1587. Katherine Atkins et al., appellants, vs. Mary Best. Court 
of Appeuls, District of Columbia. Filed Jul- 19,1905. Henry W. 
Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA. 

October Term, 1905. 


No. 1587. 


KATHERINE ATKINS, ET AL., APPELLANTS, 

vs. 

MARY BEST, APPELLEE. 


BRIEF FOR APPELLANTS. 


Statement of the Case. 

This is an appeal from a decree of the Supreme Court 
of the District of Columbia construing the will of the 
late Kate Best Atkins. The appellants filed their bill in 
the court below (Rec. p. 1), averring that they were the 
only children and heirs at law of their mother, Kate 
.Best Atkins, who died February 7, 1901, leaving a last 
will and testament, which was duly admitted to probate 
and record on March 25, 1901. The will contained the 
following devise, and this is the only one contained in 
. the will with which we are now concerned (Rec. p. 5): 

“I will and bequeath to my mother, Mary Best, 
now of Washington, District of Columbia, one lot 
and parcel of ground in Mount Pleasant, Washing¬ 
ton City, District of Columbia, situate on what is 
now called Seventeenth street extended, bounded 
on the north by Mrs. Rose Icker’s property, on 
' south by terrace on which residence of Kate Best 
Atkins stands, east by said Seventeenth street ex¬ 
tended, and west by residence.” 

403—1 
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The bill states that complainants are advised they 
are entitled to have the will construed as to the devise 
to Mary Best, and prays that a decree be passed declar¬ 
ing that the defendant, Mary Best, took an estate for 
her natural life only, and that complainants are entitled 
to the remainder therein, upon the termination of the 
life estate. The defendant, Mary Best, filed her answer 
(Rec. p. 6), claiming that, under said devise, she took a 
fee simple estate in and to the parcel of ground men¬ 
tioned in the devise. The cause was submitted on bill 
and answer (Rec. p. 14), and the court below decreed 
that a fee simple title was devised to the defendant, 
Mary Best, in and to the said parcel of ground (Rec. p. 
14). From that decree an appeal was taken to this court. 

Assignment of Errors. 

1. The court erred in adjudging that the defendant, 
Mary Best, took a fee simple estate in the land devised 
to her. 

2. The court erred in refusing to declare that the de¬ 
fendant, Mary Best, took an estate for life only, and that 
the complainants were entitled to a remainder therein, 
upon the termination of the life estate. 


ARGUMENT. 

A devise of land in this District, without words of 
limitation or inheritance, before the adoption of the Code, 
passed only a life estate. 

This was'undoubtedly the rule of law in this jurisdic¬ 
tion at the time the will was made, and also at the time 
of the decease of the testatrix, and has been declared so 
often that it is no longer an open question. 

Long vs. Gibbons, 25 Wash. Law Rep. 50. 

McAleer vs. Schneider, 2 App. D. C. 461. 

McCaffrey vs. Manogue, 196 U. S. 563. 


$ 



To overcome this rule of law, appellee advances two 
propositions, as follows: 

1. That by the proper construction of the language of 
said will in the light of the surrounding circumstances 
of the testatrix, at the time of the execution thereof by 
her, the true intent and meaning of said paragraph was, 
and is, to vest in this defendant (appellee) the absolute 
fee simple title in and to said lot of land. 

2. That even if mistaken as to the propriety of con¬ 
sidering the extrinsic circumstances, the language of the 
will shows an undoubted intention on the part of the 
testatrix to give a fee simple estate to the defendant in 
the lot mentioned. 

Dealing with each proposition separately: 

* 

The Intention Must be Pound in the Will. 

It may be conceded that, in the construction of a 
will, the intention of the testator is to govern, but no 
court has gone to the extent of declaring that the inten¬ 
tion may be gathered from extrinsic facts and circum¬ 
stances. 

Chief Justice Buchanan, of the Court of Appeals of 
Maryland, in deciding the case of Beall vs. Holmes, said: 

“ But though the intention of the testator is to 
govern in the construction of a will, yet that in¬ 
tention must be collected ‘ex visceribus testa- 
menti;’ it must be gathered, not from what he 
has omitted to say, but from the words he 
has used, and when so ascertained, and not 
otherwise, shall prevail, if there be also found in 
the ‘ viscera ’ apt words to effectuate it.*’ 

Beall vs. Holmes, 6 H. & J. 205, 208. 

This court, speaking through Mr. Chief Justice Shep¬ 
ard, has said: 

“ The intent of the testator inUst be found in 
the will itself, and the estate there given can not 
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be enlarged by proof that the testatrix intended to 
give a greater estate, or supposed the words used 
would operate to convey a fee.” 

McAleer vs. Schneider, 2 App. D. C. 461. 

But this question has also been directly passed upon 
by the Supreme Court of the United States, in the case 
of King vs. Ackerman , where it is said, “ No case can be 
found where such testimony (extrinsic) has been intro¬ 
duced to enlarge or diminish the estate devised.” 

King vs. Ackerman, 2 Black, 408. 

Again, in a later case: 

“ Evidence of extrinsic circumstances . . . may 
be admitted to explain ambiguities of descrip¬ 
tion in the will, but never to control the construc¬ 
tion or extent of devises therein contained.” 

Barber vs. Pittsburgh, etc., Railroad, 166 
U. S. 83,109. 

Where there is no ambiguity, extraneous testimony is 
inadmissible to explain the intention. To admit it would 
violate every principle of the law of wills. 

Patch vs. White, 117 U. S. 210, 224. 

Bingel vs. Volz, 16 L. R. A. 321. 

Jarman on Wills, 5th ed., sec. 409. 

Schouler on Wills, 2d ed., secs. 465, 467, 468. 

The intention expressed in the will is to prevail, pro¬ 
vided it be consistent with rules of law ; this intention 
is to be collected from the words used. 

Smith vs. Bell, 6 Pet. 75. 

Given vs. Hilton, 95 U. S. 591. 

Eckford vs. Eckford, 26 L. R. A. 370, 373. 

No more dangerous or uncertain rule could be 
adopted than the one urged by the appellee. When the 
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construction of a will is involved in such obscurities and 
it is impossible for the court to decide in favor of the 
defendant without guessing at what the testatrix 
intended to do, the paramount right of the heir arises. 
The court has no right to risk a mistake in attempting 
to correct one. The Court of Appeals of Maryland has 
concisely stated the rule : 

“The heir at law can be disinherited only by 
express words, or necessary implication, his title 
being founded on the law (which is certain) and 
can not, therefore, be defeated by conjecture.” 

Beall vs. Holmes, 6 H. & J. 205, 209. 

It is submitted that the first proposition of appellee 

is so clearly without support in law, that it is not neces- 

• ♦ % 

sary to discuss, in detail, the various extrinsic facts ad¬ 
vanced for the consideration of the court. 

♦ 

* 

There Is No Intention to Give a Fee. 

We concede that, if a proper construction of the 
language of the will itself clearly reveals an intention on 
the part of the testatrix to give a fee, the absence of the 
words of inheritance or limitation would not defeat that 
intention. 

But in order that the court may disregard the’rule of 
law requiring apt words to carry the fee, it must be ap¬ 
parent that the enforcement of that rule would effect a 
result contrary to the “ clear and unambiguous inten¬ 
tion ” of the testator. 

Wright vs. Denn, 10 Wheat. 204. 

McCaffrey vs. Manogue, 196 U. S. 563- 

The words of the devise are not ambiguous, but, on 
the contrary, are certain, and the answer of the appellee 
does not pretend to the contrary, or that any other 
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words of the will enlarge the life estate to the defendant, 
which that devise creates. 

“It is the legal intention, not the actual inten¬ 
tion, which is the rule by which a will is to be 
construed.” 

Martindale vs. Warren, 15 Pa. St. 471. 

Home, etc., vs. Noble, 172 U. 391. 

It would seem that if a devise without words of limi¬ 
tation or inheritance should -be construed to pass only a 
life estate in any case, that this devise in question 
should call for such construction. But even if there be a 
doubt as to whether the testatrix intended a fee ora life 
estate, that doubt must be resolved in favor of the heir. 
The moment a doubt is raised in the judicial mind as to 
whether or not the will, upon its face, expresses the in¬ 
tention of the testatrix, that moment the doubt must be 
resolved in favor of the heir at law. No principle of law 
is better settled than that the heir can not be disinher¬ 
ited, except upon clear, positive, and absolute expres¬ 
sions of the testatrix’s intention appearing upon the face 
of the will. That policy, the reason for it and the ele¬ 
ments of it, is strongly expressed by Mr. Justice Story in 
Wright vs. Denn, 10 Wheat. 204 , 227 } 228: 

“ Where there are no words of limitation to a 
devise, the general rule of law is that the devisee 
takes an estate for life only, unless, from the lan¬ 
guage there used, or from other parts of the will, 
there is a plain intention to give a larger estate. 
We say a plain intention, because if it be doubt¬ 
ful or conjectural upon the terms of the will, or if 
full legal effect can be given to the language 
without such an estate, the general rule prevails. 
It is not sufficient that the court may entertain a 
private belief that the testator intended a fee; it 
must see that he has expressed that intention, 
with reasonable certainty, on the face of his will, 
for the law will not suffer the heir to be disin- 
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herited upon conjecture. IJe is favored by its 
policy, and though the testator may disinherit 
him, yet the law will execute that intention only 
when it is put in a clear and unambiguous shape.” 

This language has been quoted and the doctrine ap¬ 
proved by the recent decision of the United States Su¬ 
preme Court in the case of McCaffrey Manogue, 196 
U. S. 563, 569. 

The situation resolves itself to this: We have here a 
plain devise without words of limitation or inheritapce; 
there are no other words in the will that enlarge the life 
estate, so that we have as clear a case for the application 
of “ the general rule of law ” as can be supposed. The lan¬ 
guage used is clear and there is nothing whatever to raise 
a doubt, much less a presumption, that the testatrix 
intended anything other than the estate which her words 
created. 

Appellee calls attention to the fact that in the second 
item of the will the testatrix, in bequeathing “ the in¬ 
come of the Salona farm ” to the defendant, added the 
words “ during her life,” as indicating that when testa¬ 
trix intended to limit her gift to a life estate, she said 
so, and argues from that fact that the presumption is, 
if she had intended to give only a life estate in the first 
item of the will, she would have used those words. 

We do not believe appellee can successfully read, from 
the use of the words referred to, an intention to dispose 
of the fee in the particular devise under consideration. 

In the first item the testatrix was dealing with real 
estate, land, while in the second item she was disposing 
of the income. It will be conceded by appellee that the 
law governing the disposition of real estate is dissimilar 
to that of personal property. Words that would be effir 
cacious to pass an absolute estate to personal property 
would be entirely insufficient when applied to real estate. 
The two classes of property are so dissimilar that they 
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can not be compared with each other with any idea of 
applying the method of disposition of one with that of 
the other. 

It should further be observed that in the second de¬ 
vise the testatrix was disposing of the “income” of the 
Salona farm. This particular thing bequeathed was some¬ 
thing a little different, to her mind, than a piece of land 
or a house or an article of personal property, such as 
could be seen or described or handled. The “income” 
was an intangible thing that continued, from time to 
time, to amount to so much money, perhaps, but which, 
nevertheless, was an uncertain, intangible gift that, 
under any and all circumstances, could only last for 
life. That is to say, the mind of the testatrix did not 
conceive it possible to give anything other than a life 
estate in the “ income,” and therefore we are not to 
attribute any especial meaning to the use of the words 
“for her life.” 

* 

It by no means follows because testatrix used the 
words “ for her life ” in one item and omitted them in 
the other that such action shows an intention to give a 
different estate in the first item. 

In the case of Bedford vs. Bedford, 99 Ky. 278, the 
question before the court was the construction of a de¬ 
vise. The will provided that all the property left to his 
(testator’s) wife during her life should be divided into 
five equal parts, “ four parts to go to my sons, Henry C., 
David P., Benjamin F., and Joseph Bidinger, and their 
heirs forever, and the other fifth bequeathed to my 
daughter, Elizabeth Bedford.” 

The contention made here was the same as that in¬ 
sisted upon by appellee; that is to say, if the testator 
had intended that the daughter was to receive the same 
estate devised to the sons, to wit, a fee, he would have 
said so. But the court said: 
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“ We are of the opinion that it was intended 
by the testator that all of his children named in 
the codicil should have the absolute title to the 
property they were respectively entitled to there¬ 
under, and that the use of the words, ‘ and their 
heirs forever,’ after the gift to his sons, and the 
failure to use the same words after the gift to his 
daughter, did not evidence an intention on his part 
that his daughter should be vested witha less in¬ 
terest in her share than his sons would have in 
their respective shares.” 

Bedford vs. Bedford, 99 Ky. 271-286. 

Nor is it too readily to be presumed that the words 
“ during her life ” were intended by the testatrix to apply 
only to the bequest of the “ income.” If she had omitted 
the punctuation mark (period) separating the two gifts, 
there is abundant authority to support the proposition 
that the words would apply to the devise of the land as 
well as the immediately preceding gift of the “income.” 
The fact that the testatrix has included the two gifts in 
one and the same paragraph, while she has made other gifts 
to appellee in subsequent and independent paragraphs, 
might well be taken as an indication that she intended 
the words “ during her life ” to apply to the two gifts em¬ 
braced in the first paragraph. Obviously they did not 
refer to the gifts to the appellee in the second and sev¬ 
enth paragraphs, yet if it had been the intention of the 
testatrix to give a different estate in the land than in 
the “ income ” why should she not have embraced all her 
gifts to appellee in the one paragraph, adding to the 
gift of the “income ” the words “during her life ?” It is 
reasonable to suppose that testatrix, by combining the 
gift of the land and that of the income in the same par¬ 
agraph) exhibited an intention of disposing of the same 
estate in both cases; that is, a life estate. 

- 103-2 







When we find ourselves confronted with a doubt, as 
must be admitted exists in this case, the rule laid down 
by Judge Story in Wright vs. Denn, 10 Wheat., supra , 
must prevail. The heir can not be disinherited upon 
conjecture; the doubt must be resolved in favor of the 
heir. 

It is respectfully submitted that the decree of the 
court below should be reversed and a decree entered in 
accordance with the prayers of the bill of complaint. 

ARTHUR A. BIRNEY, 
GEORGE E. TRALLES, 
Solicitors for Appellants. 
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OF THE DISTRICT OF COLUMBIA. 

January Term, 1906. 


No. 1587. 


KATHERINE ATKINS ET AL., APPELLANTS, 


vs. 

MARY BEST, APPELLEE. 


BRIEF FOR APPELLEE. 


Statement of the Case. 

This is an appeal from a decree of the Supreme Court 
of the District of Columbia, entered by Mr. Justice 
Stafford on the 9th day of June, 1905, construing the 
will of the late Kate Best -Atkins, the daughter of the 
appellee, who departed this life in this District on Feb¬ 
ruary 7, 1901, leaving the will in question, which was 
thereafter duly admitted to probate. 

On August 17, 1904, the appellants, Katherine Atkins 
and Leicester B. Atkins, minors, the only children and 
heirs at law of the testatrix, Kate Best Atkins, through 
their father, husband of said testatrix, as their next 
friend, filed their bill in the court below (Rec., p. 1), to 
which was attached as Exhibit “A” the will in question 

(Rec., p. 5). 
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For convenience, the will, which is short, is here set 
out in full, as follows: 

“ Last Will and Testament of Kate Best Atkins, 
Made This Day, May Twenty-third, Eighteen 
Hundred and Ninety-four, A. D. 

I will and bequeath to my mother, Mary Best, 
now of Washington, District of Columbia, one lot 
and parcel of ground in Mt. Pleasant, Washington 
city, District of Columbia, situate on what is now 
called Seventeenth street extended, bounded on 
the north by Mrs. Rose Icker’s property, on 
south by terrace on which residence of Kate Best 
Atkins stands, east by said Seventeenth Street 
extended, and west by residence. I will and be¬ 
queath the income from my Salona, Pennsylvania, 
farm to my mother, Mary Best, during her life. 

I will and bequeath my solitaire diamond pin 
to my mother, Mary Best. 

I will and bequeath to my dear children, Kathe¬ 
rine B. and Leicester B. Atkins, the farm at 
Salona, Clinton County, in the State of Penn¬ 
sylvania. 

I will and bequeath our home, 3202 Seventeenth 
street Mt. Pleasant, District of Columbia, to my 
husband, Joseph L. Atkins, and my dear children, 
Katherine B. and Leicester B. Atkins, my mother, 
Mary Best, to live with my husband and children 
during life, if all is mutually agreeable. 

My piano I will to the child who shows some¬ 
thing of a musical ability. I will to my daughter, 
Katherine B. Atkins, my diamond pendant and 
diamond guard ring. To my son, Leicester B. At¬ 
kins, my. diamond engagement ring and my little 
horse-shoe ring; to my husband my diamond and 
sapphire ring and the use of my silver marked 
with “K. B. A.,” so long as he wants to use it, 
then to be divided between my children. Jewelry 
not already mentioned to be divided between my 
dear children. 

Lands not before mentioned in Pennsylvania I 
will and bequeath to my husband and children. 
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To my mother one suit of bedroom furniture in 
place of hers that was sold. 

My hand-painted china and pictures to be di¬ 
vided between my four heirs. 

My beautifully decorated vases I will to my 
husband. 

Signed and sealed before these witnesses, this 
twenty-fifth of May, eighteen hundred and ninety- 
four, A. D. 

Kate Best Atkins (Seal) 

Witnesses: 

Christian B. Dickey, (Seal) 

Frank L. Dickey, (Seal) 

W. J. Bowman. (Seal) 


In their bill of complaint, the appellants aver, para¬ 
graph 4 (Rec., p. 2), that the legal effect of the will of 
the said Kate Best Atkins is to vest in appellee, tes¬ 
tatrix’s mother, only an estate for life in the lot of land 
mentioned in said bill, and that the remainder of the 
estate therein of the testatrix descended by inheritance 
to the appellants, as her only heirs at law; and further 
that the appellee claims and contends that by the proper 
interpretation 'and construction of said will she took an 
estate in fee simple to said lot, subject only to a deed of 
trust which was upon it. 

The prayer of the bill, with which we are concerned, is 
that the court construe said will to give appellee only an 
estate for life in said property. 

The appellee filed her answer (Rec., p. 6), in which 
she claims that by the proper construction of said will 
she took and was entitled to an estate in fee simple in 
said lot, and also in her answer, paragraph 9 (Rec., p. 7 
et seq.),sets up the relations and situation of the parties 
concerned at the time of the making by the testatrix of 
the will in question. 
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For a proper appreciation of the relations and situ¬ 
ation of the parties, the whole of said paragraph 9, and 
Exhibit “A” thereto, being the will of Abraham H. Best, 
the paternal grandfather of testatrix, should be consid¬ 
ered; but, briefly stated, it is as follows : 

Abraham H. Best, the paternal grandfather of the testa- 
tatrix, who, with his wife, until her death, lived in Pennsyl¬ 
vania, was a man of considerable means. He had two chil¬ 
dren, one named Ellery C. Best, and another named Har¬ 
vey H. Best. Harvey H. Best was the husband of appellee, 
and the testatrix, Katherine Best Atkins, born Best, was 
their daughter. When appellee and her husband were 
married they went to live with her husband’s father, said 
Abraham H. Best, and continued to live with him until 
her husband died. After her husband’s death appellee 
and their daughter Kate continued to live with Abraham 
H. Best and his wife until both died, the wife predeceas¬ 
ing Abraham H. Best; and after Abraham’s death appellee 
and her daughter continued to live in Abraham’s home¬ 
stead. 

Abraham H. Best died possessed of considerable es¬ 
tate, leaving him surviving, as his otily heirs, his son, 
Ellery C. Best, and his granddaughter, said Kate Best. 

Abraham H. Best left a last will and testament by 
which he gave to Kate Best, her heirs and assigns, a cer¬ 
tain dwelling-house and plot of ground in Lock Haven, 
being his homestead in which they had lived, but pro¬ 
vided that said premises “should remain and be kept as 
a home for Mary Best (appellee herein), widow of Harvey 
Best, as long as she may desire to live there.” Said will 
further gave to Mary Best (appellee), and to said Kate 
Best, a farm, near Salona, containing about one hundred 
acres “ to have, and to hold the same in common to them 
for said Mary Best and Kate M. Best, their heirs and 
assigns forever.” 

Said will of Abraham Best gave first a life estate in his 
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property to his wife, but, as heretofore stated, she- pre¬ 
deceased him. 

Said will was duly admitted to probate and record. 

Kate Best married Joseph L. Atkins about a year after 
. Abraham Best’s death, and from that time until they 
moved to Washington all three continued to live in the 
old homestead of Abraham Best. Several years after the 
marriage of Kate Best her husband wanted to move to 
Washington, and appellee, at their request, consented to 
come with them as a member of their family. 

After appellee came to live in Washington with her 
daughter and her husband, her daughter’s husband de¬ 
sired that the old homestead property in Lock Haven, in 
which they had lived and mentioned in the item in Abra¬ 
ham H. Best’s will, should be sold and the proceeds in¬ 
vested in Washington real estate. After some hesitation, 
appellee consented thereto and joined in a deed to the 
purchaser. The proceeds of sale went into the posses¬ 
sion of Joseph L. Atkins, but although she consented to 
the same upon the representation that the proceeds should 
be reinvested in other real estate in Washington, she is 
unable to say whether that disposition was made of the 
said proceeds, but she assented to the sale and joined in 
the deed upon the assurance of both her daughter and 
her husband, the said Atkins, that they would furnish 
her a home as long as she should live. 

The Salona, Pennsylvania, farm, referred to in the sec¬ 
ond paragraph of said Kate Best Atkins’ will, is the same 
farm referred to in the second item of the said Abraham 
H. Best’s will hereinbefore quoted; that after the mar¬ 
riage of appellee’s daughter with said Atkins he rented 
the farm, receiving all the rent, and making such dispo¬ 
sition thereof as he saw fit, and never accounted to 
appellee for the same, until, finally, after the death of 
her daughter, upon his representation to appellee that 
the rent was very inconsiderable, and that it was better 
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to sell it, she, at his request, consented so to do, and 
said farm was sold in the spring of 1902. Said Atkins 
represented to her that the total purchase money was 
$5,000, which was received by him, and $2,500 thereof he 
accounted for to her. Appellee’s daughter, said Kate. 
Best Atkins, died on February 7,1901, and appellee con¬ 
tinued to live in the home of said Atkins, with her two 
grandchildren, until February 5, 1903, when she left at 
his request (Rec., pp. 8 and 9). 

No issue was joined on the answer of appellee, and 
the cause was submitted for the decision of the court 
on bill and answer (Rec., p. 14), and after argument of 
counsel and consideration of the cause, the court decreed 
that by the proper construction of the will of said Kate 
Best Atkips, a fee simple title was devised to her mother, 
the appellee, Mary Best to the plot of ground mentioned 
in the bill (Rec., p. 14). 

From this decree the appellants have prosecuted this 
appeal. 

Assignment of Errors. 

The appellants assign two errors committed by the 
court below, but, as matter of fact, there is but one as¬ 
signment, to wit: That the court erred in not construing 
the will in question to give appellee only an estate for 
life in the property in question. 


ARGUMENT. 

We have undertaken to give the relation and situation 
pf the parties interested at the time the will in question 
was made, because it was Contended by counsel for ap¬ 
pellants, in oral argument in the court below, upon the 
motion to strike out paragraph nine of the answer, that 
none of the facts therein stated could be considered by 

' v 
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the court in construing the will for the reason, as alleged 
by them there and again urged in their brief here, that 
it is a well settled rule of law in the construction of 
wills in this District that in order to carry a fee simple 
there must be technical words of inheritance; and that 
inasmuch as no such words appear in the will under con¬ 
sideration, it is not open to construction upon the ques¬ 
tion of whether it was the intention of the testatrix to 
give the defendant a life estate or fee simple; but that 
by the unbending rule of law, which they claim prevails 
in this jurisdiction, the court can only declare it to be a 
life estate. 

The three cases which they cite in support of their 
statement negative that contention. 

Those cases are— 

¥ 

Long vs. Gibbons, 25 Wash. Law Rep., 50. 

McAleer vs. Schneider, 2 App. Cas. D. C., 461. 

McCaffrey vs. Manogue, 196 U. S., 563. 

In the first of these cases, Long vs. Gibbons, the court 
considered the situation and relation of the parties, for, 
in the opinion, which was delivered by Mr. Justice Hag- 
ner, it is stated that a copy of the book written by Car¬ 
dinal Gibbons, called “ Our Christian Heritage,” which 
was filed as an exhibit, was considered by the court. It 
was also shown that one of the clergymen, Rev. John 
Charles Long, was a cousin of the testator, and the 
legacy to him was declared valid as being intended for 
his personal use and not for religious purposes. The tes¬ 
tator in this case died within thirty days from the time 
he made his will, and it was sought to invalidate all the 
legacies as being intended for religious purposes. 

In this case it was also shown that the testator was 
not personally acquainted with, and never had aPy in¬ 
tercourse with, Cardinal Gibbons. This was certaifily 6on- 
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struing the will in the light of the situation and relation 
of the parties. 

Neither did the court in that case go to the full extent, 
as claimed by counsel for appellants, of sustaining the 
ancient technical rule requiring absolutely that the will 
shall contain technical words of inheritance to pass a fee. 
The court clearly held (p. 54) that if there were con¬ 
tained anywhere in the will other added words from which 
an intention to give an estate of inheritance could be 
collected, that such technical words of inheritance were 
unnecessary. 

In the case of McAleer vs. Schneider (p. 467 of the 
report), the court said: 

“A simple devise of land, by the law of this 
District, without any words of limitation or de¬ 
scription of the extent of the interest devised, 
creates a life estate only. At the same time to 
enlarge the estate into a fee does not require the 
use of technical terms or any particular form of 
words. Any words which will sufficiently show 
the intention of the testator to create more than 
a life estate will be given that effect, no matter 
what their form may be; and the whole may be 
looked into in order to ascertain the meaning to 
be given to this particular part. It is true also 
that partial intestacy is not favored; but this is a 
rule of construction only which must yield to the 
superior rule of law.” 

The court also said in that case that ‘‘the chief point 
of contention in this case is whether the devise to Mrs. 
Snyder passes to her the subsequently acquired lot on 
Q street.” And it is noticeable that the language of the 
court in that case declaring that “her (the testatrix’s) 
declarations made to the witnesses with respect to her 
wishes and intentions are not admissible in explanation 
and can not be considered,” were used with respect to that 
question and not in regard to the extent of the fee given 
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by the will. Attention is also directed to the fact that 
the evidence offered in that case was from witnesses pur¬ 
porting to give the declarations of the testatrix as to 
what her intentions were. It is not contended in this 
case that proof of the declarations of intentions by tes¬ 
tatrix can be given. No such fact is stated in the ninth 
paragraph. The nearest approximation to it is the dec¬ 
laration by the testatrix to her mother after the making 
of the will that the provision made in it for her was in 
lieu of one that had been made for the defendant in the 
.will of the testatrix’s grandfather; namely, that she 
should have a home in the old homestead which she per-. 
mitted her daughter’s husband to sell. That was not a 
declaration that the testatrix intended to give either a 
life estate or fee simple. There may be some doubt as 
to the admissibility of that declaration, and counsel for 
appellee do not care to press it. The important facts 
mentioned in this paragraph, and the ones which 
seem to be clearly admissible in connection with the 
language of the will itself, are that the appellee 
had a provision in the will of A. H. Best which she 
waived for the benefit of her daughter at the request of 
her daughter and husband; that she had always lived with 
them as a member of the family and contributed to the 
support thereof; that the legacy, given in the will of the 
rent of the farm in Pennsylvania, was of no practical 
value; and that the lot given in the first paragraph of 
the will is substantially unimproved and would produce 
no income. The case of McAleer vs. Schneider does not, 
nor does any other case cited by counsel for the ap¬ 
pellants, hold that such facts are inadmissible in order 
to enable the court to place itself in the situation of the 
testatrix at the time she made her will, and thereby be ' 
better enabled to judge of the meaning of her language 
as a whole in the will, if it be susceptible of two 
constructions. 
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When the case of McCaffrey vs. Manogue was before 
this court (22 App. D. C., 385) it simply repeated the rule 
upon construction as to the extent of the estate given as 
stated in the McAleer case, and it will be observed that 
in the McCaffrey case there is no language in the will 
from beginning to end from which it could be argued 
that there was an intention indicated of giving more than 
a life estate as there is in the will under consideration, 
as will be hereafter shown. 

What little comfort counsel for appellants obtained 
from the case of McCaffrey vs. Manogue in the court 
below has now been taken from them, for since then, the 
United States Supreme Court, in deciding this case, and 
comparing the modified and modern rules for the con¬ 
struction of wills with the ancient, strict, and unbending 
rule, says (196 U. S., 570): 

“In Right vs. Sidebotham, Lord Mansfield felt 
himself constrained to enforce the rule, but he ob¬ 
served in protest: ‘I verily believe, that, in almost 
every case where, by law, a general devise of land 
is reduced to an estate for life, the intent of the 
testator is thwarted; for ordinary people do not 
distinguish between real and personal property. 
The rule of law, however, is established and cer¬ 
tain, that express words of limitation, or words 
tantamount, are necessary to pass an estate of in¬ 
heritance; and he hence concluded that words 
tending to disinherit the heir at law, unless the 
estate is given to some one else, were not suf¬ 
ficient to prevent the heir from taking. Lord 
Ellenborough in Roe vs. Daw followed the rule, 
and declared also that he thereby defeated the 
intention of the testator. ‘ It is a strange con¬ 
clusion from the facts and needs the sanction of 
those great names.to rescue it from even stronger 
characterizations. Lord Mansfield spoke in 1781, 
Lord Ellenborough in 1815. We can not believe 
if called upon to interpret a will made in 1896, 
when the rights of heirs are not so insistent and 
the rule in their favor lingers, where it lingers at 
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all, almost an anachronism; when ownership of 
real property is usually in fee, and when men’s 
thoughts and speech and dealings are with the 
fee, they would hold that the purpose of a testa¬ 
tor to disinherit his heirs could be translated into 
a remainder in fee after a devise of a life estate to 
another.” 

i 

And again (p. 571), and still more important, the 
court said: 

“ But, perhaps, even the severe technicality of 
those cases need not be questioned. In the con¬ 
struction of wills we are not required to adhere 
rigidly to precedents. We said in Abbott et ux. 
vs. Essex Co., 18 How., 202, 213: 

“ ‘If wills were always drawn by counsel learned 
in the law, it would be highly proper that courts 
should rigidly adhere to precedents, because every 
such instrument might justly be presumed to have 
been drawn with reference to them. But in a 
country where, from necessity or choice, every 
man acts as his own scrivener, his will is subject 
to be perverted by the application of rules of con¬ 
struction of which he was wholly ignorant.’ ” 

In the Manogue vs. Caffrey case, in the several separate 
dispositions of real estate, there was not useitj, in a single 
instance, technical words of inheritance. 

The court, in that case, took into consideration the 
relation and situation of the parties at the time the will 
was made, for in its opinion it is able to state that the 
legatees in the will consisted of all the heirs of the tes¬ 
tator, and is also able to comment upon the fact that 
Frank Foley, one of the legatees, a grandchild of the 
testator, is mentioned in the will as inheriting the rights 
which his mother might have inherited. In other words, 
the record in the case discloses the exact relationship of 
all the parties and their situation at the time the will 
was made, which the court had to take into considera¬ 
tion in order to place itself, as nearly as possible, in the 
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testator’s situation at the time he made the will, so as to 
more accurately construe his intention. 

The court is so familiar with this case that further 
comment upon it is unnecessary. 

The case of King vs. Ackerman, 2 Black, 408, is also 
referred to by complainant’s counsel as sustaining the 
point that parol evidence of surrounding circumstances 
is not admissible, and it was so held in that case. The 
court said that in the construction of wills a devise of 
land, without words of limitation, confers on the devisee 
an estate for life only; that the rule was founded rather 
on policy than on reason, and tended to defeat the in¬ 
tention of the testator. The court was there speaking of 
the common law rule in a cause that came up from New 
York, where the common law rule, at the time, was still 
in force, unmodified by decision or statute. But the 
court remarked, in that case, that the rule then was 
nearly obsolete, and said: 

“ Courts have always been astute, as we have 
said, to find reasons for rescuing a will from the 
artificial rule established in favor of the heir at 
law, and will not even be acute in searching for 
reasons to restore its force, where the statute has 
not abolished it.” 

The court, however, in that case did not have to deal 
so much with the rule itself as with the two well-defined 
exceptions to it, the first being that even though there 
might be no words of inheritance, if the devise was 
accompanied by a declaration that the devisee might sell 
or do therewith as he pleased, or, second, if the devisee 
was charged with the payment of debts, in either of those 
cases, even under the common law rule, a fee would pass. 
The court had before it in that case a will without words 
of inheritance, but charging the devisee with payment 
of debts, and the contention was that the fee which 
would be carried by those words under the common law 
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rule might be cut down by parol proof showing that the 
debts were so small that the testator could not have had 
the intention of giving a fee. But the court held that the 
exception to the rule was as technical as the rule itself, 
and that evidence would be no more admissible to 
cut down the fee, if the words gave one, than to 
enlarge a life estate to a fee, if there were no 
words of inheritance, and so the court held that a 
fee passed. An examination of the case shows that the 
court was dealing there with the technical common law 
rule requiring words of inheritance to give a fee and the 
two technical exceptions to it, and not with the modi¬ 
fied rule which holds that technical words are not neces¬ 
sary, but that a fee will pass if such is the intention of 
the testator. This modified rule is undoubtedly well 
stated in the two cases referred to and decided by this 
court. 

Probably the statement of the court in the King vs. 
Ackerman case, to the effect that no case can be found 
where parol proof has been introduced to enlarge or di¬ 
minish the estate devised, is correct as applied to the 
technical common law rule where words of inherit¬ 
ance are required and none are found, but it is not true 
as to the modified rule, which permits a fee to pass 
without technical words of inheritance, provided such is 
the intention of the testator. In other words, wherever 
the court has before it a case where the language of the 
will may be susceptible of two constructions, and the 
question is which construction the testator intended, it 
is not only proper, but the duty of the court, to resort to 
extrinsic circumstances for the purpose of placing itself, 
as nearly as possible, in the situation of the testator at 
the time of the making of the will. 

In the case of Smith vs. Bell, 6 Peters, 68, another of 
the cases relied on by counsel for appellants, the court 
had before it the question of whether certain language 
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of the will gave an absolute title or a life estate only in 
personal property. In the opinion Chief Justice Marshall, 
speaking of extrinsic circumstances, on page 75 of the 
report, says: 

“ In the construction of ambiguous expressions, 
the situation of the parties may very properly be 
taken into view. The ties which connect the 
testator with his legatees, the affection subsisting 
between them, the motives which may reasonably 
be supposed to operate with him, and to influence 
him in the disposition of his property, are all en¬ 
titled to consideration in expounding doubtful 
words, and ascertaining the meaning in which the 
testator used them.” 

In the case of Colton vs. Colton, 127 U. S., 300, the 
court had under consideration the construction of. the 
language of a will, and the question was whether it created 
a trust in the legatee and devisee, or whether it gave her 
the entire estate to dispose of as she saw fit. There ex¬ 
trinsic circumstances showing the condition, surround¬ 
ings, and relation of the parties were in evidence. In the 
opinion, on page 310, the court says: 

“The object, therefore, of a judicial interpreta¬ 
tion of a will is to ascertain the intention of the 
testator, according to the meaning of the words he 
has used, deduced from a consideration of the 
whole instrument and a comparison of its various 
parts in the light of the situation and circum¬ 
stances which surrounded the testator when the 
instrument was framed .” . . . 

The court, on page 309, then quoted with approval the 
language of Chief Justice Marshall in the Smith vs. Bell 
case heretofore quoted. 

In Underhill on the Law of Wills, it is said (sec. 910): 

“In every case the court is entitled to be 
placed in possession of all the information which 
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is available of the circumstances of the estate and 
family of the testator when he made his will to 
the end that the court may be in his situation as 
nearly as may be and may interpret and under¬ 
stand the will as he would if he were living.” 

Many cases cited in the preceding section (s. 909) 
support the doctrine laid down in the text. 

Again in the case of Lee vs. Simpson, 134 U. S., 572, 
where the question was whether the testatrix intended 
not only to dispose of property which she owned in her 
own right, but also to dispose of property over which 
she had the power of appointment by will, the court con¬ 
sidered extrinsic circumstances and said, page 587: 

“ Putting ourselves in the position occupied by 
Mrs. Clemson when she made her will, as we are 
authorized to do in view of the circumstances then 
existing in order to discover from that standpoint 
what she intended (citing authorities), we are of 
opinion that the will of Mrs. Clemson was intended 
by her to be, and was, a full execution of the 
power.” 

In Noe vs. Kern, 3d Am. St. Rep., 548, the court said: 

“ It is well settled that, in construing a will, the 
intention of the testator is to be ascertained, if 
possible, and that, in looking for the intention, 
the surrounding circumstances may be taken into 
consideration (Hall vs. Stephens, 65 Mo., 677; 27 
Am. Rep., 302; Wigram on Wills, 112). In view of 
the circumstances surrounding Mrs. Ferguson, and 
the language of the will, we think it can not be 
doubted that she intended that her husband should 
provide for the children out of the property de¬ 
vised to him.” 

In Elliott vs. Elliott, 10 Am. St. Rep., 58, the court 
said: 

“ The fundamental rule in the construction of 
wills is, that the intention of the testator, if not 
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inconsistent with some established rule of law, 
must control, and, to ascertain that intention, the 
courts will look to the circumstances under which 
he makes his will, as to the state of his property 
and his family.” 

Construction of the Will. 

We contend that in the construction of the will the 
court should look not only to the language in the 
particular clause under consideration, but should con¬ 
sider the language of the will from beginning to end, and 
determine the meaning of it in the light of the circum¬ 
stances and surroundings of the testatrix at the time she 
made it as set forth in the ninth paragraph; that these 
extrinsic circumstances are not to be considered for the 
purpose of changing the meaning or legal signification of 
any of the language, but for the purpose of discovering 
the intent and meaning of the testatrix in the use of the 
language which she did use. 

But even if we are mistaken as to the propriety of 
considering the extrinsic circumstances, it is contended 
that the language of this will shows an undoubted inten¬ 
tion on the part of the testatrix to give a fee simple to 
the appellee in the lot mentioned. 

Before proceeding to the detailed consideration of the 
proper construction of the will in question, some of the 
rules governing the interpretation of wills should be 
considered: 

1. There is a presumption against partial intestacy , 
the presumption being that when a will is executed the 
testator intends to dispose of all his property. 

2. The intention of the testatrix is to be ascertained. 
Everything must yield to her intention, even the disin¬ 
heriting of the heir. 

3. The noticeable growing tendency of the courts in 
construing wills is to depart more and more from the 
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ancient and unbending technical rules of construction , 
and to give effect to the intention of the testator in each 
case, without reference to such rules. 

In the light of these rules, it is to be remembered that 
the will in question contains no residuary clause, and if 
the contention of the appellants is to prevail the testa¬ 
trix would have died intestate with respect to the 
remainder of the property in controversy; just what the 
law presumes she did not do. Mrs. Atkins herself drew 
the will in question. In the language of Mr. Justice Peck- 
ham, in the McCaffrey-Manogue case, she was her own 
“scrivener.” She was not learned in the law,and did not 
know that in the strict, technical; legal sense different 
expressions were necessary to convey real estate and 
personal property. 

Manifestly, and indeed it is not denied, that by her be¬ 
quests she intended to dispose of her whole title to the 
personal property. The language is ample to give an ab¬ 
solute title to the personal property, and the will uses 
the same language in disposing of real estate that it does 
in disposing of the personal property. 

There can be no doubt that it was the intention of 
the testatrix to give an absolute title to that. The will is 
inartificially drawn. Even if we are not entitled to re¬ 
sort to extrinsic circumstances to prove that it was pre¬ 
pared by the testatrix herself, it shows upon the face of 
it that it was prepared by some person wholly unac¬ 
customed to the use of legal language or terms. If she 
intended to give an absolute title to the personal 
property, as she unquestionably did, it follows that she 
had the same intention when she used the same language 
in relation to the real estate. It is also apparent from 
this will that the testatrix intended to dispose of all her 
property, both real and personal, and not to die intestate 
as to any part of it. As heretofore stated, it is a pre¬ 
sumption that a person making a will intends to dispose 
1116—2 
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of all her property unless there be something in the 
will to indicate a contrary intention, and so far from 
there being anything in this will to indicate a contrary 
intention, the whole trend of it shows an intention to 
dispose of her whole estate, even to the smallest articles. 

In the case of Hardenburg vs. Ray, 151 U. S., 112, the 
court at page 126 uses the following language: 

“It is furthermore settled by the authorities 
that when one undertakes to make a will it will 
be presumed that his purpose is to dispose of his 
entire estate (citing authorities) . . .” 

“Where the words of the will of the testator 
will fairly carry, as in the present case, the whole 
estate of which he died seized and possessed, 
there is no presumption to die intestate as to any 
part of his property. This general rule was laid 
down in Given vs. Hilton, 95 U. S., 594.” 

This court referred to the effect of the apparent 
intention to make a complete disposition of the 
estate, and the fact that the will is drawn by an unskilled 
person, in the case of Richardson vs. Penicks, 1 App. 
D. C., 267. In that case the court had under considera¬ 
tion the construction of the language “to have and to 
hold during her natural life, and after her death to my 
son upon his attaining his majority,” and it was held that 
this language gave a vested remainder in fee simple to 
the son. At pages 266-267 of the report the court uses 
the following language: 

“It is unquestioned that by the law of'this 
District, a simple devise of land, without any 
indication of the extent of the interest devised, 
creates a life estate only. White vs. Crenshaw, 5 
Mackey, 113. But it is also true as said by the 
Court of Appeals of Maryland, that ‘ the word 
heirs need not be used to create an estate in fee, 
nor any technical term, nor any particular form 
of words; but any words sufficiently showing the 
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intention of the testator to dispose of his whole 
interest in the thing devised will have the same 
effect as a devise to one in fee simple, or forever 
or any other words having the same import.’ 
Dougherty vs. Monett’s Lessee, 5 G. & J., 461. 
This language was quoted with approval in 
Chamberlain vs. Owings, 30 Md. 454. In this case, 
also, the will was inartificially drawn, and the 
court, looking to it as a whole for the meaning of 
the testator, considering the objects of his bounty 
and his apparent intention to make a complete 
disposition of his estate , concluded that the 
omission to use technical words of inheritance 
was to be attributed to the want of skill of tbe 
testator, or the draughtsman of the will, rather 
than to an intention to give but a life estate to 
the devisee.” 

Similar language was held to give a remainder in fee 
simple, in the case of White vs. Crenshaw, 5 Mackey, 113, 
referred to in the above quotation. The court in that 
case, at page 117 and following, uses the following lan¬ 
guage: 

“ The ordinary rule is that a devise of land with¬ 
out any indication of the extent of the interest 
devised, gives only a life estate. The question, 
however, is, whether there may be gathered from 
expressions in other parts of the will, evidence 
that, in using this language, the testator intended 
to give a fee simple.” . . . 

“ We are not at liberty, in construing a will, to 
- ignore anything that suggests the testator’s in¬ 
tention to take the inheritance from the heir; on 
the contrary, we are charged with a duty to ob¬ 
serve these indications and to follow them in 
ascertaining the intention of the testator. 

“ In this case we find that when the testatrix 
gave a piece of land to two nephews in Baltimore 
by just the same language, and without the use 
of the words heirs, or any equivalent, she assumed 
that she had given them a fee simple, and there- 
■ fore went on to state what should be done in 
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case of the death of either of them before 
they became twenty-one years of age. We 
learn in this way what the testatrix supposed 
and intended to be the effect of a devise 
of a described piece of property, without 
using the words of inheritance or any par¬ 
ticular equivalent for them, and we must be 
guided by her lexicon and understand her lan¬ 
guage as she defines it. We infer, therefore, from 
this devise, that she supposed she had given a fee 
simple to Mrs. Emily Johnson by the same 
language. 

“Applyiug that to the language used in the first 
item, where she gave a life estate in express terms 
to her mother, and then, at her mother’s death, 
gave the same property to her sister, with no 
words indicating the estate to be taken, we think 
that the two illustrations of her meaning fur¬ 
nished by the other devises would alone be suffi¬ 
cient to show that when she gave property with¬ 
out any reservations, she understood herself to be 
giving the fee simple. 

“But in this very item which contains the de¬ 
vise to Mrs. Johnson there is still another indica¬ 
tion of her intention to pass a fee simple. She 
first gives the property to her mother in express 
terms for life, thereby indicating that when she 
intended to give it to her for life she said so. 
Does not this indicate that she understood her¬ 
self to be doing something quite different when 
she proceeded next to give the same house to her 
sister? On these two grounds we think it is clear 
that the testatrix intended to give a fee simple to 
Mrs. Johnson.” 

The reasoning of the court in that case to the effect 
that the use of the words “life estate” in connection 
with one devise, and the failure to use them in connec¬ 
tion with another, shows the intent to give a fee simple 
in the latter, applies with great force to the case now 
before the court. The second item of the will bequeaths 
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the income of the Salona farm to the defendant “during 
her life,” showing that when the testatrix intended to 
limit it to a life estate she said so. The presumption is 
that if she had intended to give only a life estate in the 
first item of the will she would also have used those 
words. 

The case of Bedford vs. Bedford, 99 Ky., 273, cited on 
page 8 of appellant's brief, is rather more favorable to 
the appellee than to the appellants. It shows conclus¬ 
ively that it is not absolutely necessary that technical 
words of inheritance should be used in order to pass a 
fee. Although the testator in that case had used such 
technical words of inheritance with regard to the legacy 
to his son, he “ bequeathed ” an equal interest in the 
real estate to his daughter without using any such tech¬ 
nical words. The court, in construing the will, held that 
even in the absence of the use of these technical words 
the daughter took a one-fifth interest in fee by the proper 
construction and interpretation of the will. 

In the case of Given vs. Hilton, 95 U. S., 591, a 
case also cited by the appellants, on page 4 of their 
brief, which arose in this jurisdiction, the question 
was what passed to one of the testator’s children 
by a residuary clause containing no technical words 
of inheritance. The estate consisted of real and personal 
property. The court held that the residuary clause en¬ 
titled the son therein mentioned to all the residue of 
the estate, real and personal. At page 596 of the report, 
the court said : 

“But, after all, little assistance is derived from 
general rules in the construction of a will. 
The intent of a testator is to be sought in the 
instrument itself. In making it he does not often 
have in mind any particular rules of construction 
applied to other wills. He uses those expressions 
which he supposes convey his own thoughts and 
wishes.” 
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Applying this principle to the will in question, we find 
that Mrs. Atkins used the same “expressions ” to convey 
the absolute title to both real and personal property ; “ex¬ 
pressions which she supposed conveyed her own thoughts 
and wishes ” to give all the title which she possessed to 
the beneficiary, whether it was real estate or whether it 
was personal property with which she was dealing. 

The case of Eckford vs. Eckford, 26 L. R. A., 370-373, 
also cited on page 4 of appellants’ brief, presented a 
controversy as to whether a certain section of land, which 
was erroneously described, was a good devise. The testa¬ 
trix gave “ the southeast quarter of section No. 14, 
Township No. 98, Range No. 17, west of the fifth princi¬ 
pal meridian.” She did not own the southeast quarter 
of that section. She did own the southwest quarter of 
the section. The court in construing the will came to the 
conclusion that it was the intention of the testatrix to 
devise the southwest section, which she did own, and the 
court said (p. 372): 

“ That any other result would defeat the inten¬ 
tion of the testatrix as clearly manifested by the 
will, aided by the simple inquiry as to what 
quarter section she owned in section 14.” 

This conclusion shows clearly that what the testatrix 
intended to do by her will is the polar star guiding the 
courts in the interpretation of wills,' and also that the 
court took into consideration the extrinsic evidence of 
the quarter section owned by the testatrix. 

“ In construing a will, the construction should 
follow the intent collected from the whole will; 
and the general rules adopted by the courts to 
aid the interpretation of wills must give way 
when, on a consideration of the scheme of the 
will , or of special clauses or provisions, their ap¬ 
plication in a particular case would defeat the in¬ 
tention.” 

Goebel vs. Wolf, 10 Am. St. Rep., 464, and 
note at the end of this case on page 470. 
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The “scheme” of Mrs. Atkins* will in question is un¬ 
doubtedly to dispose of her entire estate, and to give 
her mother, the appellee, a fee simple title to the land in 
controversy. 

It is also worthy of consideration that, construed 
under the rule provided by section 502 of the Code of 
this District, this will would give a fee simple to the 
appellee. That section may be considered as substan¬ 
tially declaring what the rule of construction in case 
of wills was in this District prior to its enactment. At 
most, it could only be considered as modifying the rule 
somewhat upon the point of presumption. But even if 
this be so, it will be perceived that the language of the 
act applies to all deeds and wills, and is not confined to 
those that are made subsequent to the passage of the 
statute; so that the court would be required to apply 
this rule to the construction of this will, unless in doing 
so the effect would be to divest a right or interest that 
had vested prior to the passage of the statute; which is- 
not the case here. Of course, if the rule at the time of 
the passage of the statute had been what was contended' 
by counsel for the complainant in oral argument, in 
the court below, and urged here, that technical words 
of inheritance were necessary to create a fee simple, 
then the remainder in fee simple would have 
vested in the appellants, and this rule of construc¬ 
tion prescribed by the Code could’ not be invoked 
to divest it. But no such rule existed and ho such 
interest vested. The only right that existed in 
the parties to this suit at the time of the pas¬ 
sage of that act was to have the will construed, 
and a declaration by the court as to what es¬ 
tate the testatrix intended to give to the appellee. 
Undoubtedly the testatrix intended to give a fee simple 
to the appellee. The language of the Supreme Court of 
the United States, in the case of King hs. Ackerman, 
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supra, cited, by corhplainant, shows that the understand¬ 
ing of the court always has been that the rule now in¬ 
voked by the appellants generally defeated the intention 
of the testator. The rule of construction in the section 
of the Code referred to is to avoid such injustice. It is, 
therefore, a remedial statute, and may properly have a 
retroactive effect. It is like legislative acts passed for 
the purpose of curing defects in deeds and other instru¬ 
ments, in order to effectuate the intention of the parties, 
and other remedial statutes. In the 6th volume of the 
American & English Encyclopedia of Law, 2d edition, at 
page 939, will be found a discussion of this subject and 
the citation of authorities. We quote the following note 
from that page: 

“In Ex p. Buckley, 53 Ala., Brickell, C. J.,said: 
' The statutes excluded from judicial favor, and 
subjected to this strictness of judicial construc¬ 
tion—statutes which may be properly denomi¬ 
nated retrospective—are such as to take away 
or impair vested rights, acquired under existing 
laws, or create a new obligation, impose a new 
duty, or attach a new disability, in respect to 
transactions or considerations already past. So¬ 
ciety, etc., vs. Wheeler, 2 Gall. (U. S.), 139. . . . 
There are other statutes which, when operating 
retrospectively, have not incurred judicial con¬ 
demnation, and to which a liberal construction for 
the consummation of the just and beneficent pur¬ 
poses in view, has been freely accorded. Such 
statutes are intended to remedy a mischief, pro¬ 
mote public justice, correct innocent mistakes into 
which parties may have fallen, cure irregularities, 
or give effect to the acts and contracts of indi¬ 
viduals fairly done and made. These are remedial 
statutes conducive alike to individuals and public 
good. 1 Kent, 456.’ ” 

See, also, the case of Sturgess vs. Carter, 114 U. S., 
518-19, where the Supreme Court applies this principle 
to an act for the collection of back taxes; .also Randall 
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vs. Kreiger, 23 Wall., 138,. where an act curing the de¬ 
fective acknowledgment of a married woman to a deed 
was held to be valid. This statute is substantially like 
the one referred to in that case. It simply commands 
the court to give a reasonable and proper construction 
to an act which has already been performed. 

It is therefore submitted that the principal facts 
pleaded in the ninth paragraph of the answer are admis¬ 
sible upon consideration of the construction of the will 
in question; that even if that were not so without the 
aid of the Code, following the decisions in this jurisdic¬ 
tion heretofore made, the proper construction of the will 
shows the intention of the testatrix to give the defend¬ 
ant a fee simple title to the land; and finally that it is 
the duty of the court to follow the rule of construction 
provided by section 502 of the Code in construing this 
will. 

The decree appealed from should be affirmed. 
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Solicitor for Appellee. 
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